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OPI NI ON

Pogue, Judge: Presently before the Court is the US
Departnent of Comrerce’ s (" Commerce") second remand determ nation
("Second Remand Determ ") of its antidunping investigation of |arge
newspaper printing presses ("LNPPs") fromJapan. The matter first
arose when Plaintiffs Mtsubishi Heavy I ndustries, Ltd. ("MH ") and
Tokyo Ki kai Sei sakusho, Ltd. ("TKS"), respondents in the underlying
i nvestigation, and Def endant -1 ntervenor Goss G aphic Systens, Inc.
("Goss"), petitioner in the wunderlying investigation, filed
separate notions challenging various aspects of Commerce’s

determ nation in Large Newspaper Printing Presses and Conponents

Thereof , Whet her Assenbl ed or Unassenbl ed, FromJapan, 61 Fed. Reg.

38,139 (Dep’'t Commerce, July 23, 1996)(final determ)("Japan

Final "), anended by, 61 Fed. Reg. 46,621 (Dep’'t Conmerce, Sept. 4,

1996) (anti dunpi ng duty order and anend. to final determ).® The
notions were consol i dat ed.
On June 23, 1998, this Court remanded certain aspects of

Commerce’s determnation in Japan Final. See M tsubishi  Heavy

The anti dunpi ng investigation of LNPPs from Japan was
conducted sinultaneously with Conmerce’s investigation of inports
of LNPPs from Germany. |ssues common to both investigations were
di scussed in Large Newspaper Printing Presses and Conponents
Thereof, Whether Assenbled or Unassenbl ed, From Gernmany, 61 Fed.
Reg. 38,166 (Dep’t Commerce, July 23, 1996)(final determ).
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Indus., Ltd. v. United States, 22 CT , 15 F. Supp. 2d 807

(1998) ("M tsubishi I"). On Decenber 21, 1998, Comrerce issued its

first remand determnation ("First Remand Determ"). Because
Comrerce did not adequately explain its foreign I|ike product

determ nation on remand, the Court again renmanded this issue to

Comrerce for further explanation or reconsideration. See
M t subi shi_ Heavy Indus., Ltd. v. United States, 23 CIT __, _ , 54
F. Supp. 2d 1183, 1197-98 (1999) ("M tsubishi I1"). Conmmrerce issued

its second remand determ nati on on August 23, 1999.

St andard of Review
The Court wll uphold a Comerce determination in an
anti dunpi ng i nvestigation unless it is "unsupported by substanti al
evi dence on the record, or otherw se not in accordance with law.]"
Section 516A(b)(1)(B)(i) of the Tariff Act of 1930, as anended, 19

U S.C. § 1516a(b)(1)(B)(i)(1994).

Di scussi on
In making the dunping determ nation at issue here, Commerce

based normal value on constructed val ue.? See Japan Final at

’Commerce cal cul ates an antidunpi ng duty by conparing the
i mported product’s price in the United States to its "nornal
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38,146. Profit is a conmponent of constructed value. See 19 U S.C
81677b(e)(2). The statute prescribes four different nethods for

cal cul ating constructed value profit. See id. In Mtsubishi |

"Commerce relied on 19 U S.C. 8 1677b(e)(2)(A), which states that

[ constructed value] profit is to be based upon ‘the actual anmounts

value.” The dunping nmargin is the anmount by which the normnal
val ue exceeds the U S. price. See 19 U S.C. 8§ 1673(1994).

Norrmal value is either the price of the nerchandise in the
producer’s hone nmarket or its export price to countries other
than the United States. See 19 U. S.C. 8§ 1677b(a)(1)(1994).
Where Conmerce cannot conpute the honme-market price, Commerce nmay
base normal val ue on constructed value, see 19 U S.C. §
1677b(a) (4), which is calculated pursuant to 8§ 1677b(e).

In addition, the statute provides that "Comrerce may
determ ne that hone[-]narket sales are inappropriate as a basis
for determning normal value if the particular nmarket situation
woul d not permt a proper conparison” with the U S. sales price.
Statenent of Administrative Action, H R Doc. No. 103-316, 103"
Cong., 2" Sess. (1994), reprinted in U uguay Round Agreenents
Act, legislative Hstory, Vol. VI, at 822 ("SAA")(citing 19
US C 8 1677b(a)(1)(O(iti)). The statute does not define
"particular market situation.” See 19 U S.C. 8§
1677b(a) (1) (O (iii).

Here, Commerce determ ned that, although home-narket sales
of LNPPs were "viable" (i.e., sufficient in volune), the hone-
mar ket sal es prices would not allow a proper conparison with U S.
sal es prices because of the "particular market situation.” See
Japan Final 38, 146-147. Commerce determned that the particul ar
mar ket situation here was characterized by "(1) a unique demand
pattern prevalent in each national market; (2) unique technica
specification required for each highly custom zed LNPP sol d; and
(3) very low volune of individual LNPP sales in the normnal
busi ness cycle."” Second Remand Determ at 4 (citing Normal Val ue
Mem (Conf. Doc. 73)(Nov. 9, 1995) at 3). Therefore, Commerce
based normal val ue on constructed value. Commerce’s decision to
rely on constructed val ue was not chall enged.
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incurred and realized by the specific exporter or producer . . . in

connection wth the production and sale of a foreign |like product

. 22 CT at , 15 F. Supp. 2d at 828 (quoting
1677b(e) (2) (A)) (enphasi s added).?

TKS argued that Commerce should not have relied on 8§

3The statute defines "foreign |ike product” as,

[Merchandise in the first of the follow ng categories
in respect of which a determnation . . . can be
satisfactorily made:

(A) The subject nerchandi se and ot her nerchandi se which
is identical in physical characteristics with, and was
produced in the sane country by the sane person as,

t hat nerchandi se.

(B) Merchandi se- -

(1) produced in the same country and by the same person
as the subject nerchandi se,

(1i1) like that nmerchandi se in conponent material or
materials and in the purposes for which used, and

(ti1) approximately equal in comercial value to that
mer chandi se.

(C Merchandi se--B

(i) produced in the sanme country and by the same person
and of the sane general class or kind as the

mer chandi se which is the subject of the investigation,
(i1i) like that nmerchandi se in the purposes for which
used, and

(ti1) which the adm nistering authority determ nes may
reasonably be conpared with that nerchandi se.

19 U.S.C. § 1677(16)(1994).
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1677b(e) (2) (A) because the findings that ed Conmerce to rely on
constructed value rather than honme-market prices in calculating
normal value constituted evidence that no foreign |ike product

existed in the home narket. See Mtsubishi I, 22 CITat _ , 15 F.

Supp. 2d at 828-29. Because Comrerce did not explain which of the
three statutory foreign like product definitions it relied upon in
classifying LNPPs sold in the honme market as foreign |ike product,
the Court remanded this issue for Cormerce’s reconsideration. See

id. at

15 F. Supp. 2d at 829.

Inits first remand determ nation, Conmerce explained that it
had relied upon the definition of foreign |ike product at 8§
1677(16) (C). See First Remand Determ at 17. Commerce did not,
however, explain the factual basis for its determ nation that the
LNPPs sold in Japan and the United States could "reasonably be

conpared” under 19 U S.C 8§ 1677(16)(C)(iii). See Mtsubishi II

23 QT at _ , 54 F. Supp. 2d at 1197.
| nstead, Commerce referred to its twenty percent "difner"

gui del i ne. * Under the difner guideline, where the difner

“The antidunping statute provides for an adjustnent to
normal value for differences in physical characteristics between
the foreign |ike product and the nerchandi se exported to the
United States. See 19 U S.C. 8§ 1677b(a)(6) (O (ii). Thus, where
the foreign like product is not identical to the subject
mer chandi se, Commerce adjusts nornmal value for the "difference in
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cost attributable to the difference in physical characteristics"-
-the difference in nerchandise ("difner") adjustnment. See |nport
Policy Bulletin 92.2 (July 29, 1992)("Policy Bulletin 92.2").

To determ ne whether there is a reasonable basis for
conparing non-identical merchandi se, Comerce applies the twenty
percent difmer guideline. Conmmerce’s 1992 policy bulletin
expl ai ns:

To limt the potential differences in commercial val ue
caused by physical differences, we enploy the 20%
guideline. |If the comercial value of two products is
greatly different, then a conparison is not reasonabl e;
the difrer adjustnent, being limted to variable
manuf acturing costs probably cannot fully conpensate.
When the variabl e cost difference exceeds 20% we
consider that the probable differences in values of the
itens to be conpared is so |arge that they cannot
reasonably be conpared. Since the nerchandi se is not
i dentical, does not have approxi mtely equal conmerci al
val ue, and has such | arge differences in comerci al
value that it cannot reasonably be conpared, the
mer chandi se cannot be considered simlar under [8§
1677(16) (A), (B), or (O] of the statute.

There may be instances in which conparisons may be
reasonable even if the diffnmer [sic] is in excess of
20% of the cost of manufacture of the U S. nodel.

The 20% guideline is, however[,] a point of departure
in the analysis, and cannot be ignored. Any use of
conparisons wth greater than 20% di ffners [sic] nust
be explained. . . . Unless we can explain how the
conparison renai ns reasonable, or distortion is

m nimzed, we should not make conpari sons when diffners
[sic] exceed 20% Instead, when there is no other
sim |l ar nmerchandi se, we should revert to constructed
val ue[ . ]
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adj ustnment to normal val ue exceeds twenty percent, Commerce does
not make a finding that the honme-market product is reasonably
conparable to the exported good, unless it can explain how the
conparison i s neverthel ess reasonable. See Policy Bulletin 92.2;

see also Ad Hoc Comm Vv. United States, 19 C T 1398, 1401, 914 F.

Supp. 535, 540 (1995); NIN Bearing Corp. v. United States, 19 CT

1221, 1238-39, 905 F. Supp. 1083, 1097-98 (1995): Koyo Seiko Co.,

Ltd. v. United States, 19 CI T 1085, 1091-92, 898 F. Supp. 915, 921-

22 (1995), aff’d in part, rev'd in part, 92 F.3d 1162 (Fed. Cr.

1996); Certain Stainless Steel Cooking Ware From the Republic of

Korea, 58 Fed. Reg. 9,560, 9,561 (Dep’'t Commerce, Feb. 22,
1993) (final results admn. review) ("the Departnent normally does

not consi der nerchandi se to be reasonably conparable if the difner

Policy Bulletin 92.2 (enphasis added). Thus, where Commerce
cannot expl ain how the conpari son renai ns reasonabl e, Conmerce
bases normal val ue on constructed value, rather than on the hone-
mar ket price. See id.

Comrerce has consistently applied the twenty percent difner
gui deline as prescribed by its 1992 policy bulletin. See, e.q.,
Mechani cal Transfer Presses From Japan, 65 Fed. Reg. 11, 764,
11,765 (Dep’t Comrerce, Mar. 6, 2000)(prelim results admn.
review); Certain Pasta Fromltaly, 64 Fed. Reg. 6,615, 6,626
(Dep’t Conmerce, Feb. 10, 1999)(final results admn.
review) ("Al though the 20 percent difner test is not mandated by
the statute, the Departnent has used it continuously for a |ong
period of tinme and in 1992 established a clear policy on its
use.")(citing Policy Bulletin 92.2); Certain Wl ded Carbon Steel
Pi pe and Tube From Turkey, 61 Fed. Reg. 69,067, 69,076 (Dep’'t
Commerce, Dec. 31, 1996)(final results adm n. review).
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adjustnent is greater than 20 percent of the cost of manufacturing

the product sold in the United States"); Antifriction Bearings

(& her Than Tapered Rol |l er Bearings) and Parts Thereof From France,

57 Fed. Reg. 28,360, 28,367 (Dep’'t Commerce, June 24, 1992)(fi nal
results admn. review).

Based on |anguage used by Commerce in its first remand
determ nation, original final determnation, and normal value
menor andum it appeared to the Court that Commerce had found that
the difmer adjustnent exceeded the twenty percent guideline. See

Mtsubishi Il, 23 CT at , 54 F. Supp. 2d at 1196-97 (citing

First Remand Determ at 15; Japan Final at 38, 146; and Nornml Val ue

Mem (Conf. Doc. 73)(Nov. 9, 1995) at 16-17). In maintaining on
remand that its foreign |like product determ nati on was based on 19
US C 8§81677(16) (O, however, Conmerce di d not explain the factual
basis for its decision that the Japanese and U S. LNPPs were

nevert hel ess reasonably conparable. See id. at , 54 F. Supp. 2d

at 1197.° Therefore, remanding for a second time, the Court

°I'nits first remand, Commerce cited various record
docunents as support for its foreign |like product determ nation
but none indicated that the hone-market and U.S. LNPPs were
reasonably conparable in ternms of their physical characteristics.
See Mtsubishi Il at _ , 54 F. Supp. 2d at 1197. |Instead, each
docunent nerely referred to a putative foreign |ike product,
Wi t hout di scussing the factual support for the decision. See id.
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ordered Commerce to either explain howthe nerchandi se could stil
"reasonably be conpared" under 19 U.S.C. § 1677(16)(C) (iii) or find

that no foreign |like product exists. See Mtsubishi Il, 23 CIT at

_, 54 F. Supp. 2d at 1197-98.

Now, in its second remand determ nation, Commerce clarifies
that it did not in fact conduct a difnmer anal ysis, "notw thstandi ng
t he agency’ s determ nation that price-to-price [(i.e., normal val ue
to U S. price)] conparisons between sal es of Japanese and U. S. LNPP
were not appropriate.” Second Remand Determ at 1. | nst ead,
Commerce determned that it woul d "not be practicable" to apply the
di fmer adjustnent to normal value. 1d. at 4 (citing Normal Val ue
Mem (Conf. Doc. 73)(Nov. 9, 1995) at 16-17).° Commerce expl ains
that its "reference to its "difmer’ practice [in the first remand
determ nation] was by way of background and was not intended to
suggest that [ Commerce] nade a determination in this case that the
di fer adjustnment would exceed the 20 percent guideline.™ Id.

Because Commerce did not in fact find that the difmer adjustnent

®'n its normal val ue menorandum Conmmerce concl uded: "The
sheer extent of the physical differences denponstrate that the
[ petitioner’s] proposed natches are between products separated by
conpl ex physical differences so nunerous that [Conmerce’s] nor mal
reliance on [difrmer] adjustnents would becone an anal yti cal
exerci se equivalent to the use of constructed value." Nornal
Val ue Mem (Conf. Doc. 73)(Nov. 9, 1995) at 16-17.
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exceeded twenty percent, Commerce did not nake a presunptive
finding that the Japanese and U.S. LNPPs were not reasonably
conpar abl e.

In addition, Comrerce posits in its second renmand
determ nation that the "reasonably conparabl e" prong of the foreign
| i ke product definition, 19 US C 8§ 1677(16)(C(iii), must be
interpreted within the context of the statutory provision to which
it is being applied. See id. at 5. In other words, Commerce
suggests that a finding that the difner adjustnent to normal val ue
woul d exceed twenty percent for particular nerchandi se does not
nmean that that nerchandise is presunptively not reasonably
conparabl e for the purposes of other sections of the antidunping
statute requiring a "foreign |ike product” (such as, viability
under 19 U.S.C. 8§ 1677b(a)(1)(C and the cal cul ati on of constructed
val ue profit under 19 U S.C. 8§ 1677b(e)(2)(A)).

The Court recognizes that Congress del egated to Conmerce the
authority to determ ne whether nerchandise nmay reasonably be
conpared pursuant to 19 U S. C 8§ 1677(16)(CO(iii). Moreover, we
recogni ze that Comrerce’ s practice is to apply the twenty percent
difmer qguideline solely to determne whether price-to-price
conparisons are feasible. See Policy Bulletin 92.2.

Nevert hel ess, the Court declines to decide whether it is



Consol . Court No. 96-10-02292 Page 12

perm ssible to interpret the | anguage "nay reasonably be conpared”
differently depending on which specific provision of the
antidunping statute is inplicated. First, it seenms unnecessary
because in this case Cormerce did not in fact find that the difner
adj ust nrent woul d exceed twenty percent. Second, Comerce’ s twenty
percent difmer guideline is flexible, allowing Comerce to find
that nerchandi se is reasonably conparable even where the difner
adj ust nrent exceeds twenty percent. See Policy Bulletin 92.2.
Finally, to so hold could lead to the awkward result of allow ng
Commerce to determne that a "foreign |i ke product” exists for the

pur poses of one part of the antidunpi ng statute but not for another

Wi thin the sane investigation. "The Court presunes that the sane
words used twice in the sane act have the sane neaning." Flora
Trade Council v. United States, 23 CIT , , 41 F. Supp. 2d

319, 331 (1999)(citing ICCIndus., Inc. v. United States, 812 F. 2d

694, 700 (Fed. Cir. 1987)).

The larger point is sinply that, when, as here, Commerce’s
foreign |like product determ nation under 19 U.S.C. §8 1677(16)(C) is
at issue, Comrerce nust explain the basis for its finding that the

home- market and U.S. product may reasonably be conpared.’

‘Moreover, the Court does not here reach the question of
whet her the | anguage "nmay reasonably be conpared” under 19 U.S.C.
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Inits second remand determ nati on, Commerce now expl ai ns the
factual basis for its foreign Ilike product determ nation
Accordi ng to Conmerce,

TKS s hone[ -] market LNPP nmay reasonably be conpared to
its sales of LNPP in the United States based on evi dence
that LNPP in both markets share detailed product
characteristics, even if the custom made conbi nati on of
preci se specifications [nade] price-to-price conparisons
[(i.e., the use of the honme[-]market price as the basis
for normal value)] inpracticable.

Id. at 2. Comrerce further explains,

[ E] vidence submtted throughout the course of the
underlying proceeding by both TKS and M supports
[ Conmerce’s] position. Inits questionnaire, [Conmerce]
requested that both respondents identify LNPP sold in
bot h Japan and the United States using the sane detail ed
set of press characteristics. . . . In their responses,
both MHI and TKS indicated that the LNPP sold in Japan
and the LNPP sold in the United States share[d] the
detail ed press characteristics that [ Coomerce] set out in
its questionnaire.

Id. at 11 (citing Aug. 28, 1995, Commerce Questionnaire (Pub. Rec.
72) Sec. Aat A-4to A-6; WMWH Cct. 17, 1995, Resp. (Pub. Rec. 176)
Sec. Aat 11-12; TKS Cct. 17, 1995, Resp. (Conf. Rec. 38) Sec. A at

A-3 to A-5; TKS Sept. 28, 1995, Resp. (Pub. Rec. 119), Sec. A at A-

8§ 1677(16) (O (iii) must be interpreted consistently with "permt
a proper conparison” under 19 U S.C 8 1677b(a)(1)(O(iii). The
foreign |ike product definition at 8 1677(16) appears focused on
t he reasonabl eness of conparing goods, while the particul ar

mar ket situation provision at 8§ 1677b(a)(1)(C)(iii) appears
focused on the reasonabl eness of conparing prices. See SAA at
822.



Consol . Court No. 96-10-02292 Page 14

24) .

IMHI argues that the record evidence cited by Cormerce actual |y
disproves a finding of reasonable conparability because the
parties’ questionnaire responses indicate that the Japanese and
U.S. LNPPs exhibited "significant differences in over half of the
categories" of enunerated press characteristics. MH Resp. to
Second Remand Determ at 5. That MH "can hypot hesi ze a reasonabl e
basis for a contrary determnation[, however,] 1is neither

surprising nor persuasive." Mtsushita Elec. Indus. Co. v. United

States, 3 Fed. Cr. (T) 44, 54, 750 F.2d 927, 936 (1984). The
possibility of drawing two inconsistent conclusions does not
prevent Commerce’s finding from being supported by substantia

evi dence. See Consolo v. Federal Mritine Commin, 383 U S. 607,

620 (1966)(citations omtted); see also Shieldalloy Mtallurgical

Corp. v. United States, 21 AT 929, 932, 975 F. Supp. 361, 364

(1997) ("It is not the Court’s role . . . to re-weigh the evidence;
rather the Court insures that Comerce’'s determ nations are
supported by substantial evidence.").

The plain |anguage of the statutory foreign |ike product
definition vests Commerce wth considerable discretion in
determning whether hone-market and U S. nerchandise "may

reasonably be conpared.” 19 U.S.C. 8 1677(16)(C) (iii)(stating that
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Commerce determnes whether nerchandise "may reasonably be
conpared"). Moreover, a reasonable person could conclude, as did
Comrerce, that the Japanese LNPPs were reasonably conparable with
the LNPPs sold in the United States based on the finding that they
shared nunerous detailed press characteristics.? Ther ef or e,
Commerce’s determnation that the LNPPS sold in Japan and the
United States could reasonably be conpared is supported by

substantial evidence.® Accordingly, Commerce properly cal cul ated

8 n addition, Commerce explained that the fact that the
hone- market and U. S. LNPPs shared a common use (i.e., the
printing of newspapers) supported its determ nation that the
mer chandi se was reasonably conparable under 19 U S.C. §

1677(16) (C)(iii). See Second Remand Determ at 11. It is a
canon of statutory construction that "[a] statute should be
construed so that effect is given to all its provisions, so that
no part will be inoperative or superfluous[.]" Norman J. Singer,
Sut herland Statutory Construction § 46.06 at 119 (5'" ed. 1992).
Basi ng the reasonabl e conparability finding on combn use appears
contrary to the plain | anguage of the statute, as comon use is
already required under § 1677(16)(C(ii). But see U HF.C Co.
v. United States, 916 F.2d 689, 697 (Fed. G r. 1990)(hol ding that
"substantial evidence support[ed] the conclusion that hone[-]

mar ket gl ues regardl ess of grade 'may reasonably be conpared’
based on their many ’'common uses.’"). Neverthel ess, we need not
decide this issue because Commerce’s finding of shared press
characteristics adequately supports its reasonable conparability
finding under 8 1677(C)(iii).

°TKS argues that Commerce’s remand expl anation of its
reasonabl e conparability argunment cannot be sustai ned because it
is a post hoc rationalization. See TKS Cnmts. on Second Remand
Determ at 5-6. TKS assunes that, because, in its second remand
determ nation, Comrerce articulates its shared-press-
characteristics reasoning for the first time in these
proceedi ngs, its explanation is a post hoc rationalization.
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constructed value profit based on sales of a foreign |ike product

pursuant to 19 U.S.C. § 1677b(e)(2)(A).

Concl usi on
Because Commerce’ s foreign |li ke product determ nati on under 19
USC 8 1677(16)(C is supported by substantial evidence, the
Court sustains Commerce’s second remand determ nation. Judgnent

w Il be entered accordingly.

Donal d C. Pogue
Judge

Dat ed: April 26, 2000
New Yor k, New Yor k

TKS m sconstrues the law. Under the correct recitation of
the post-hoc rationalization rule, "[T]he courts may not accept
appel | ate counsel’s post hoc rationalizations for agency action.

) It is well-established that an agency’s action nust be
upheld, if at all, on the basis articulated by the agency
itself.” Mdtor Vehicle Mrs. Ass’'n. v. State Farm 463 U S. 29,
50 (1983). Here, Commerce itself articulated its reasoning for
its reasonable conparability finding in its second renand
determ nation. Therefore, Commerce’ s explanation is not a post
hoc rationalization.




